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3MA/ORDER

Per Arun Khodpia, AM :

The captioned appeal is filed by the assessee against the order
passed by the Ld. Principal Commissioner of Income Tax, Raipur-1, dated

16.03.2023 u/s 263 of the Income Tax Act, 1961. The grounds of the appeal

raised by the assessee are as under:

“1. That on the facts and in the circumstances of the case and in law, the
order passed by Id. Pr. CIT-1, Raipur u's 263 of the Act dated 16/03/2023

is illegal and void- ab-initio,

2. That on the facts and in the circumstances of the case and in law, the
Id. CIT-1. Raipur failed to demonstrate that how the order passed by the

AO is erroneous which caused prejudice to the revenue.

3. That on the facts and in the circumstances of the case and in law, the
Id. CIT-1. Raipur has stated in the order that no adverse inference is drawn
on the issues raised in notice u/s 263, however, set aside the proceedings
initiated u/s 263 of the Act, hence, the same is contradictory and incorrect.

4. The appellant craves to add, alter or delete any of the grounds of appeal

during the course of appellate proceedings,”
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2. The brief facts of the case are that the assessee being an individual
and has filed his return of income on 10.10.2018. Subsequently, the case
of the assessee was selected for complete scrutiny under the E-
assessment scheme 2019 on the following issue:

() Details of assets and liabilities.

3. The Ld. AO framed the assessment u/s 143(3) and passed the order
based on material available on record, replies submitted by the assessee
and explanation of the assessee on the issue for which the scrutiny
assessment was initiated. The assessment was completed on returned
iIncome of the assessee without making any addition on the same.

4, The case of the assessee was subsequently picked up by the Ld.
PCIT by invoking provisions of section 263 for initiation of revisionary
proceedings. Notice u/s 263 of the Act was issued on 03.05.2023 alleging
that the order passed by the Assessing Officer u/s 143(3) dated 22.05.2021
is erroneous in so far as it is prejudicial to the interest of Revenue on the
following grounds:

“2. The case of the assessee was selected for complete scrutiny under E-
assessment Scheme, 2019. The case was completed u/s 143(3) of the
Income Tax Act. 1961 vide order 22.02.2021 and total income was
assessed at Rs 3,16,16,000/-.

3. On perusal of the case record revealed that the assessee has made
provision for TDS payable in the P&L account. The same was not paid
before the due date for furnishing of return of income specified in section
438 of the Act. Also, as per the provisions of sec. 438 of the Act, any sum
payable by the assessee as an employer by way of TDS can be claimed
as deduction from the business income only in the year of actual payment
and not in the year when the liability to pay such expenses is incurred.
Accordingly, the amount of provision of Rs. 9,01,670/- made on account of
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TDS payable should have been disallowed and needed to have been
added back as income of the assessee.

4.Further, perusal of the case, it is noticed that the assessee has debited
Audit Fee of Rs. 1,00,000 in the P&L account. However, neither in ledger
account to whom Audit Fee paid nor any document is found making or
crediting the payment. As per provision of section 1943 of the Act,
assessee was liable to deduct TDS while making or crediting payment
aggregating to Rs 30,000/- and above. Thus in accordance with provision
of section 194J read with section 40(a)(ia) of the Act. 1961, the amount of
Rs. 30,000/-(Rs 1,00,000*30%) deserve to be disallowed and needed to
have been added back as income of the assessee.

5. Further, it is noticed that the assessee has claimed deduction under
chapter VI-A of Rs 1,37,035 in section 80C of the Act. On going through
the case record, there is no receipt of payment found in the case record.
Hence, deduction under chapter VI-A of Rs. 1,37,035 is to be disallowed
and needed to have been added back as income of the assessee.”

The aforesaid issues raised by the Ld. PCIT were confronted to the

assessee to submit his explanation on the same. In response, the assessee

has submitted complete details pertaining to issues in dispute, on which the

Ld. PCIT has observed that “prima facie no adverse interference is drawn

on this issue” the observation of the Ld. PCIT pertaining to all the issues

are extracted herein under:

“7 From the submissions of the assessee during proceedings u/s 263, it is
observed that TDS payable of Rs. 9,01,670/- is actually classified under
the head current liability in the balance sheet and the said amount has not
been claimed as an expenses in the profit and loss account The lability of
payment of TDS is governed by chapter XVII of Income Tax Act and the
assessee is liable to make payment of such TDS by 7th of subsequent
month and 30th of subsequent month in of deductions made in the month
of March. It is observed that the opening balance of ledger account of TDS
payable as on 01/04/2018 is 9.01 670/- and payment has been made in
April 2018, which is within the due date in compliance with the applicable
provision of the Act The copy of TDS Payable account for the month of
April 2018 as submitted by the assessee is reproduced below :
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|
DS PAYAﬂLE"
Ladger Ac "t

VAR 18 o S0-Apr- 18

Page 1
Cantar Farticalars Veh Type vih No Debit Cradit
9,01,670.0¢

Vohgpr A8 By Qpening Balance 4

A Ape 18 m STATE BANK OF INDIA POWER PACK AIC  Paymeant
& STATE BANK OF INDIA POWER PACK AC  Paymaont
o STATE BANK OF iNOIA POWER PACK A/C  Payment
To STATE BANK OF INDUA POWER PACK &G Payment
To STATE BANK OF INDIA POWER PACK AC  Paymen
toApe 1B To STATE BANK GF INDIA POWER PACK AC &
Yo BTATE BANK OF INDIA POWER PACK AC P
ta o 18 To STATE BANK OF INDIA POWER PACK AC ¥
25.Ape 1S To STATE BANK OF INDIA POWER PACK A/C P
W Ap- il (ly DEEPAK LAL AGRAWAL, NEORA «
To STATE BANK OF INDIA POWER PACK AC P
By AJAY KUMAR SONTHALIYA, RAIGARH
By ASHISH SHARMA , NEORA
By CHANDRA KUMAR RATHI, NEORA
fy OILIP KUMAR AGIRAWAL, NEORA
Dy GHANSHYAM PRASAD AGRAWAL, BILHA
By GOVIND GUPTA(M.P.)
By KEDAR SHARMA, NEORA
Gy NARESH KUMAR RATMI, NEORA
By NITESH CANVARSONRS JABALPUR

By PIYUSH AGRAWAL, NEORA
By RAMUL SHARMA, NEQRA
iy RAJESH KUMAR SINGHAL, BILASPUR Ja
By RAXESH KUMAR GUPTA(U.P )
By RAMESH KUMAR KUMBHKAR GILASFUR  Jo
1y SANTOSH KUMAR LHANRMA, NEORA
Uy SAUMIL NAYAK JABLPURIM.P.) s
fhy SHIV NARAYAN CHATURVEDLRAIF uRr
By UMA RATHI , NEORA

Biy SURBSMNAKANT MISHIRA, NEORA

9,63 344 0O
To Closing Balance 6a 0y

54 021 0O
957,365 00 957 36500

During the proceedings us 263, the assessee has also furnished the copies
of challan of payment of TDS done in the Government account, which are

placed on record. They are not being reproduced above for sake of brevity.
Therefore, prim-face no adverse inference.

As regards non deduction of TDS on audit fee of Rx 100.000 the assessee
has fee in the march 2018 and the TDS has and the TDS has actually been
@ 10% and after deduction the same amount has been paid to government
account on 14/04/2018 which is within the due date in compliance with the
applicable provision During the proceedings u/s 263, the assessee has
furnished the copy of challan, which was placed on red They are not being

reproduced above for the sake of brevity. Therefore, prima facie no
adverse inference is drawn on this issue.

As regards no proof of payment of LIC premium the assessee furnished

the copy of LIC premium cap during the proceedings 263 The scanned
copy of LIC payment receipt is reproduced below.



ITA No. 130/RPR/2023

. -
L'C AT Sfrasr &y P 2697851
LIFE INSURANCE CORPORATION OF INDIA :
-sedg b an u ﬂ
TSI e, L ASP U - DIVISION
‘.’( wl«x 2% r: ‘ T‘T”‘“l'“.,{‘ ‘.“ '~’ ! ‘ ) . :
Labl Dats "4 F 4 :
e wesy - Ty No .
. i
T WA oy U T 6T
§ ELTITITTE WY - ”
@ Fiw et s Ns
"
{
" &
t ‘o SR
o [ ]
! g
£
4
i
! Lo §
f- ¥ 4
. '
13, ' LR
= ' Ehaehy ﬂwﬂ A
<, 1\"; AN
i
1
' "
2 §

Therefore, prima-facie no adverse inference is drawn on this issue.

6. With such observations, wherein the Ld. PCIT was found to be
satisfied prima facie with the submissions and explanation of the assessee,
however, in the decisions para i.e. para-8 of the Ld. PCIT has set aside the
issues to the files of AO with a direction to pass a fresh assessment in

speaking manner. Such observations of the Ld. PCIT are also extracted as

under:

“8. In view of the above findings, the proceedings initiated u/s 263 of
the I.T. Act, 1961 are hereby set aside to the AO with direction to
pass afresh assessment order in a speaking manner in the light of
above discussion, after making all necessary enquiries required and
after providing due and adequate opportunity of being heard to the
assessee and after considering all the submissions, etc. made and

counter-reply submitted by the assessee in a fair and judicious
manner.”
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7. Aggrieved with such set aside of the issues to the file of AO even
after furnishing submissions by the assessee which were prima-facie
conceded being satisfactory, therefore, no adverse interference is drawn
by the Ld. PCIT, the assessee assailed such finding before us under the

present appeal.

8. The Ld. AR of the assessee, at the outset, submitted that since the
issues were never raised by the AO during the assessment proceedings,
those were raised by Ld. PCIT under the revisionary provisions u/s 263; the
assessee has furnished all the necessary information and also explained
the genuineness of such transactions which were doubted by the Ld. PCIT
and also Ld. PCIT has prima facie opined that he was convinced with the
explanation of the assessee, under such circumstances the order of Ld.
PCIT should have been for dropping the proceedings initiated u/s 263 and
should not be with a decision to set aside the issues to the file of the Ld.
AO for fresh assessment. Such decision is hardship on the assessee to
explain all the issues which are already placed before the Ld. PCIT,
therefore, there was no purpose for setting aside such issues to be
assessed again by way of a fresh assessment. It is, therefore, the prayer
that the order of the Ld. PCIT is liable to be set aside and the proceedings

initiated u/s 263 itself shall be dropped.
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9. The Ld. CIT-DR on behalf of the Revenue has placed her reliance on
the order of the Ld. PDIT stating that even if the issues are set aside to the
file of Ld. AO, there is no prejudice caused to the assessee. The assessee
was granted proper and adequate opportunity of being heard and to submit
his explanation again before the Ld. AO, therefore, the order of the Ld. PCIT

shall be sustained.

10. We have heard the rival contention, perused the materials available
on record. On perusal of the order of the Ld. PCIT(E), which shows that the
order of Assessing Officer wherein certain issues were not discussed by
the Ld. AO even under a complete scrutiny assessment, may be considered
as erroneous but since there was no adverse interference which could have
been drawn was pointed out by the Ld. PCIT, the order of the Ld. AO cannot
be considered as prejudicial to the interest of the Revenue. Since, two
ingredients required to invoke the provisions of section 263, so as to
assume the powers conferred by the PCIT under the provisions of the said
section i.e., the order of Ld. AO is erroneous in so far as prejudicial to the
interests of the Revenue. Since, the Ld PCIT could not make out as to how
the order of the Ld AO was prejudicial to the interest of revenue, the
requirement of having the basic ingredients are not satisfied in the present
case, the order of the Ld. PCIT u/s 263 cannot sustain, therefore, we are of

the considered opinion that the order of Ld PCIT is unsustainable.
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11. Inthe result, the appeal of the assessee is allowed.

Order pronounced in the court on 24/08/2023.
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